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CITYCOUNCILMEETING
May18, 2021

P.2. DISCUSSIONANDPOSSIBLEDIRECTIONTOSTAFFREGARDINGTHE
APPEALREQUIREMENTSFROMPLANNINGCOMMISSIONORHARBOR
COMMISSIONTOCOUNCIL.                                   

Attachedisthefollowingdocument:  
CouncilmemberNehrenheim’supdatesforthe10-3.901CEQAappeal
requirementsandprocedures.  



10-3.901CEQAappealrequirementsandprocedures.   

a) “ CEQAappeal” shallmeananappealtotheCityCouncilfromanon- elected

decision- makingbody’soranon- electeddecision- maker’sdecisionapproving, certifying,  

denyingapproval, ordenyingcertificationofanenvironmentalimpactreport (“EIR”), anegative

declaration (“ND”) ormitigatednegativedeclaration (“MND”), adeterminationthataprojectis

exemptfromCEQApursuanttoastatutoryorcategoricalexemption, asubsequentor

supplementalEIR, ND, orMND, addendatoapreviouslypreparedCEQAdocument, master

EIRs, focusedEIRs, jointCEQAandNEPAdocuments, CEQAfindings, CEQAstatementsof

overridingconsiderations, orCEQAmitigationmonitoringandreportingprograms (collectively

referencedas “CEQAdocuments” inthissection). Eachandeverypartywishing tochallengethe

approvalofaCEQAdocumentmustfileaseparateCEQAappeal incompliancewiththis

section. Theappellantsidentifiedinsubsections (a)(1) through (a)(3) ofthissectionmayfilea

CEQAappeal:  

1) AnypersonmayappealtotheCityCouncilthedecisionofeitheranon- 

electeddecision- makingbodyoranon- electeddecision- makerapprovingorcertifying

approving” or “approval”) aCEQAdocument; provided, however, thatthepersonmusthave

objectedtotheapprovalorcertificationoftheproject’sCEQAdocumentorallyorinwriting

duringeitherthepubliccommentperiodprovidedwithrespecttotheprojectpursuanttoCEQA,  

orpriortothecloseofthefinalpublichearingonwhichtheCEQAdocumentwasacteduponby

thenon- electeddecision- makingbodyorthenon- electeddecision- maker. however, thatanyperson

musthaveobjectedtotheapprovalorcertificationoftheproject’sCEQAdocumentorallyorinwriting

priortothecloseofthefinalpublichearingonwhichtheCEQAdocument wasacteduponbythenon- 

electeddecision- makingbodyorindividual. Ifnopublichearingorotheropportunitywasprovided

tomembersofthepublictoraiseobjections, eitherorallyorinwriting, priortotheapprovalof

theCEQAdocument, thenthe “objection” requirementofthissubsectionshallnotapply. An

appealfiledpursuanttothissubsectionshallnotrelieveanythirdpartyfromfilingtheirown

CEQAappeal.  

2) AnyprojectapplicantmayappealtotheCityCouncilthedecisionofa

non- electeddecision- makingbodyoranon- electeddecision- makerdenyingtheapprovalor

certification (“denying” or “denial”) ofaCEQAdocumentfortheirproject. Anappealfiled

pursuanttothissubsectionshallnotrelieveanythirdpartyfromfilingtheirown CEQAappeal.  

3) TheMayororanymemberoftheCityCouncilmayappealontheirown

behalfanydecisionofanon- electeddecision- makingbodyoranon- electeddecision- maker

approvingordenyingcertificationofaCEQAdocumentwithoutfulfillingtherequirementsof

subsection (a)(1), (a)(2), or (c) ofthissection; provided, however, thattheCityCouncilmember

orMayorrequestingtheappealshalldisqualifyhimorherselffromhearingtheappealunlesshe

orshecancertifyinwritingthatheorshe hasnopredispositionagainstorinfavoroftheproject.  

Anappealfiledpursuanttothissubsectionshallnotrelieveanythirdpartyfromfilingtheirown

CEQAappeal.  

b) Timetofileanappeal. UnlessotherwisemandatedbyStatelaw, anappealofthe

approvalordenialofaCEQAdocument byanon- electeddecision- makingbodyoranon- elected

decision- makershallbefiledbytheappellantandreceivedbytheCityby5:00p.m. ofthe tenth
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10th)  twentieth (20) business calendar dayfollowingthedecisionontheCEQAdocument (or

thenextworkingdayifthe twentieth (20) business tenth (10th) calendar dayfallsonaweekend,  

holiday, oradaytheCity’sofficesareclosed). Incomputing ten (10) calendar twentieth (20)  

business days, thedaythe non- electedCityBodyactsontheCEQAdocumentshallbeexcluded.  

ForpurposesofdeterminingwhetheraCEQAappealhasbeentimelyfiled, theappeal

willbedeemedfiledonthedateuponwhichthe CEQAappealhasbeenfiledandreceivedbythe

CityClerk, providedthattheCEQAappealcomplieswithalltherequirementssetforthinthis

section, including, butnotlimitedto, paymentofthefilingfeeifanyandfulfillingallthecontent

requirementsforaCEQAappeal. Anappealthatisnottimelyorwheretheappellantfailsto

complywithalltheirrequirementscontainedinthissection, shallnotbeheardbyCityCouncil.  

CityClerkhasbeennotifiedoftheindividual’sorgroup’sintenttoappealbyemail, letter, or

otherformofwrittencommunication.   

Ifanappealisfiledanddeemedincompleteorinvalid, theappellantshallhavetwobusinessdays

toresubmitafternotification. Thetimetocuretheapplicationcoversbothinsideandoutsideof

the 20-day time- frame. TheCitymustnotify theappellant whatportionoftheappealis

incomplete orinvalid.  

c) Filingfee. Theappellantshallpayafilingfeeassetbyresolutionorordinance, if

any, totheofficeoftheCityClerk, which shallalso mayalso besubmitted by 5:00pmPST,  

fivecalendardayspriortoappealhearing. concurrentlywiththeCEQAappeal. Iftheappealis

granted, theappellant(s) is (are) toberefundedtheirfilingfeewithin60days.  

d) Placetofile. TheCEQAappealandsupportingdocumentsmustbefiled with in

theofficeoftheCityClerk. Hardcopyorelectronicsubmissionisacceptabletomeetthis

requirement.  Electronicsubmissionmustbee- maileddirectlytotheCityClerk. Theappellant

shallalsonotifytheprojectapplicantidentifiedintheCEQAdocumentoftheCEQAappealby

mailingtheapplicantacopyofthematerialsidentifiedinsubsection (e) bycertifiedmail.  

Notificationfortheapplicantmusthavebeenmailedbythetenth (10th) calendardayfollowing

thedecisionontheCEQAdocument. The appellantshallprovidetheCitywithacopyofthe

certifiedmailreceiptatleastseven (7) calendardaysbeforethehearingontheCEQAappeal.  

Failuretotimelymailthenotificationtotheapplicantshallbegroundsfordismissalofthe

appeal.  

e) ContentrequirementsforaCEQAappeal. AllCEQAappealsshallbein

writingandshallcontainthefollowinginformation:  

1) Areferencetothespecificdecisionbeingappealed.  Acoversheetthat:  

a. IdentifiesthefilingasaCEQAappealpursuant tothissection.  

b. Identifiesthenon- electeddecision- makingbodyornon- elected

decision- makerthatmadethedecisionontheCEQAdocument.  



c. IdentifiestheCEQAdocumentwhichisthesubjectofappellant’s

CEQAappealandthedateonwhichthenon-electeddecision- makingbodyornon- elected

decision- makermadethedecisionontheCEQAdocument.  

d. Ifappellanthasfiledaconcurrentappeal, thenthecoversheetshall

alsoincludetheinformationdescribedinsubsection (k).  

2) Thename, mailingaddress, emailaddress, andtelephonenumberofthe

primary personfilingtheCEQAappeal. Thenamesofindividualsorgroupswhowishtojointhe

appeal.  

3) AllgroundsandissuesfortheCEQAappeal, specifyingindetailwhythe

appellantcontendsthatthedecisionontheCEQAdocumentdoesnotcomplywithCEQA, and

the any supportingdocumentation. Generalenvironmentalconcernswithoutreferencetothe

CEQAdocumentorthenon- electeddecision- makingbody’sactionsshallnotfulfillthe

requirementsofthissubsection. WheretheappellanthassubmittedcommentsandtheCityhas

preparedresponses, theappellantmaynotattachorincorporatebyreferencetheirpastcomments

tofulfilltherequirementsofthissubsection, andmustidentifytheirspecificoutstanding

allegationsrelatedtotheCEQAdocument. Ifnewinformationthatcouldnothavereasonably

beenknowntothepublicisdiscoveredpriortotheappealhearing, thenewinformationmaybe

presentedandshallbeconsideredbytheCity Councilinitsappealdecision.  

f) Hearing. BeforetheCityCouncilactsontheCEQAappeal, ahearingonthe

mattershallbeheldinatimelyfashion. However, suchahearingmaybecontinuedfromtimeto

timeuponconsentoftheprojectapplicantwhose projectissubjecttotheCEQAappeal. City

CouncilshallconductadenovoreviewofthedecisionontheCEQAdocument.  

g) NoticeofhearingonaCEQAappeal.  

1) TheCityClerkshallprovidenoticeofthehearingtotheappellantandthe

projectapplicantatleastfourteen (14) calendardaysbeforethehearing. Noticemaybeprovided

usinganymethodreasonablycalculatedtoprovidenoticetotheappellantandtheproject

applicant, including, butnotlimitedto, mailing (postedmarkedatleastfourteen (14) calendar

daysbeforethehearing), email, ortelephone. Noticemaybecombinedwithothernoticesrelated

tothesameproject. Intheeventofacontinuanceoradjournment, noadditionalnoticingis

requiredpursuanttothissubsection. Failureof theCitytocomplywithsubsections (g)(1) or

g)(2) shallnotconstitutegroundsforinvalidatinganyactiononaCEQAappealunlesstheerror

wasprejudicialandthepartycomplainingsufferedsubstantialinjuryfromthaterrorandthata

differentresultwouldhavebeenprobableiftheerrorhadnotoccurred. TheCityshallalso

providenoticebyanyoneofthefollowingmethods:  

a. Bypublicationatleastonceinaweeklynewspaperofgeneral

circulationintheCitynotlessthanten (10) calendardayspriortothedateofthehearing;  

b. Bymailingawrittennoticethereof, notlessthanten (10) days

priortothedateofsuchhearingtotheapplicant, totheownerofthesubjectpropertyandtothe



ownersofpropertieswithin300feetoftheexteriorboundaryofthesubjectproperty or

properties; suchnoticesshallbesentbyfirstclassmail, withpostageprepaid, usingthe

addressesfromthelastadoptedtaxroll, ifavailable;  

c. Bypostingsuchnoticenotlessthanten (10) dayspriorto thedate

ofsuchhearingtotheapplicantinatleastoneprominentplaceonorabouteachparcelwhichis

thesubjectoftheproposedaction, oruponutilitypolesorsticksalongoraboutthestreetlineof

suchparcel. Intheeventmorethanoneparcel isthesubjectofsuchhearing, andsuchparcels

comprise200ormorefeetofstreetfrontage, atleastonesuchnoticeshallbepostedonorabout

thestreetlineatintervalsofnotlessthan200feet, startingateitherendofthesubjectproperties

wherethepropertylineintersectsthestreetline; or

d. InthecaseofamendmentstothetextprovisionsofTitle10, and/or

projectsnotdealingwithanyspecificparcelofland, notificationshallbebythemethodsetout

insubsection (g)(1)(a) ofthissectiononly.  

h) Exhaustionrequirement. Alloftheappellant’sgroundsorissuesfortheCEQA

appealmusthavebeen: (1) listedinthecontentsoftheCEQAappealdescribedinsubsection (e);  

and (2) presentedtothenon- electeddecision- makingbodyorthenon- electeddecision- maker

orallyorinwritingbytheappellantoranotherpersonduringthepubliccommentperiod

providedbyCEQA, orpriortothecloseofthepublichearingontheprojectapprovalbythenon- 

electeddecision- makingbodyorthenon-electeddecision- maker (“exhaustionrequirement”).  

Thefailuretocomplywiththisexhaustionrequirementshallbegrounds fordenialofthose

portionsoftheCEQAappealwhichwerenotexhausted. Theexhaustionrequirementcontained

insubsection (2) ofthisparagraphshallnotapplywheretherewasnopublichearingorother

opportunityfortheappellanttoraiseobjectionstotheproject’sCEQAdocument. Thelimits

containedinthissubsectionshallnotapplytodocumentspreparedbytheCity. Wherea City

CouncilmemberortheMayorhasfiledaCEQAappealpursuanttosubsection (a)(3), the

limitationsofsubsections (h)(1) and (h)(2) shallapplytothemindividuallyasappellant, butnot

totheCityasawhole.  

i) Appellant’stimetofileadditional documentation. Anyadditionaldocuments

submittedbytheappellant, suchaspresentations, mustbefiledwiththeCityClerk priortoorat

thestartoftheappealhearing. nolaterthanseven (7) calendardayspriortothedatesetforthe

hearingbythe CityCouncil. Anyadditionaldocumentationsubmittedunderthissubsectionmust

alsofulfilltheexhaustionrequirements containedinsubsection (h). Theappellantshallalso

notifytheprojectapplicantidentifiedintheCEQAdocumentofanyadditionaldocumentation

bymailingtheapplicantacopyoftheadditionaldocumentationbycertifiedmailnolaterthan

seven (7) calendardayspriortothedatesetforthehearingbytheCityCouncil. Theappellant

shallprovidetheCityacopyofthecertifiedmailreceiptatthehearingontheCEQAappeal.  

Anyadditionaldocumentationwhichfailstocomplywiththissubsectionshallnotbeconsidered

bytheCityCouncil. Theappellantsmaynotrelyuponadditionaldocumentation submittedbya

thirdpartyunlessit fulfillsalltherequirementsofsubsections (h) and (i).  

ThelimitscontainedinthissubsectionshallnotapplytodocumentspreparedbytheCity,  

exceptwhereaCouncilmemberortheMayorhasfiledanappealpursuanttosubsection (a)(3), in



whichcasethelimitationsofthissubsectionshallapplytothemindividuallyastheappellants,  

butnottheCityasawhole.  

Citystaffpresentationsand supporting documentstobeconsideredbytheCityCouncil

duringtheappealhearingshallbepublicly published at the timethe agendais postedforthe

appealhearingand ontheCitywebsitelinkedorinwhichtheappeal hearingappears. The

appellant(s) shallbenotifiedofdocuments.  

Appellant’smayupdateappealatanytime toaddmore supporting documents or grounds

andissuesfortheCEQAappealuntilthe dayofthehearing.  

j) Preemptionofotherappealprocedures. Theappealproceduresofthissection

preemptallotherappealproceduresintheCity’sMunicipalCodeforthepurposesofaCEQA

appeal. Thisincludes, butisnotlimitedto, theappealprocedurescontainedinTitle1, Chapter4,  

andSection2- 9.712ofTitle2, Chapter9, Article7.  

k) Concurrentappeals. “ Concurrentappeal” isdefinedasanappealnotbasedupon

compliancewithCEQA, butrelatedtothesameproject. Suchappealsmayinclude, butarenot

limitedto, theappealofaConditionalUsePermit, theappealofPlanningCommissionDesign

Review, ortheappealofotherlanduseentitlements. Wheretheappellanthasfiledaconcurrent

appeal, theCityCouncilshallconsidertheappealsconcurrentlyatthesamepublichearing. An
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shallnotconstituteanappealforanyotheractionstakenbythenon-electeddecision- making

bodyorthenon- electeddecision- makerunless:  

1) The “contentsoftheCEQAappeal” (describedinsubsection (e) ofthis

section) specifies: (A) theothersectionoftheMunicipalCodeorStatelawauthorizinga

concurrent appeal, and (B) theotheractiontakenbythenon- electeddecision- makingbodyor

non- electeddecision- makerwhichiscontestedbytheappellant; and

2) Theappellantfulfillsallothernon- CEQAappealrequirementsofthe

MunicipalCodeorStatelaw, including, butnotlimitedto, paymentofappealfeesforthe

concurrentappeal, inadditiontotherequirementscontainedinthissection.  

l) Ifmorethanoneappeal is submitted, eachappellantshallbegiventheirowntimeto

present totheCityCouncil.  

l) EffectofaCEQAappeal. ThefilingofaCEQAappealwillstaytheeffectofall

ofthefollowinguntiltheCityCouncilrendersadecisionontheCEQAappeal: (1) theCEQA

document; (2) anyprojectapprovalmadepursuanttotheCEQAdocument; (3) anynoticeof

determination; and (4) Section10- 3.104ofTitle10, Chapter3, Article1. Thissubsectionisonly

applicabletothepartythatwasspecificallynamedastheappellantinthecoversheetspecifiedin

subsection (e)(2) ofthissection. Thissubsectionshallnotapplytoanythirdpartywhohasnot

filedtheirownCEQAappeal.  

12, Ord. 3125c.s., eff. January16, 2015)  


